
REPORT TO DEVELOPMENT MANAGEMENT COMMITTEE 
17 January 2018  

 
REFERENCE: 

 

HW/S106/17/00369 OFFICER: Mark Philpott 

APPLICANT: 

 

Mr P Branton 

LOCATION: 

 

Swallow Churchgate Hotel 
Churchgate Street 
Harlow 
Essex 
CM17 0JT 
 

PROPOSAL: 

 

Application to Modify Planning Obligation to Provide an Off Site 
Financial Contribution in Lieu of On Site Affordable Units 

 
LOCATION PLAN: 

 
 
 



REASON FOR COMMITTEE: More than two representations received which are contrary 

to officer recommendation. 
 
Application Site and Surroundings 
 
The application relates to land at the Churchgate Hotel, which is located at the bottom of a 
hill on the southern side of the highway where Churchgate Street and Hobbs Cross Road 
meet. 
 
The hotel is a 17th Century Grade II Listed Building which has been altered extensively.  
 
Development permitted under reference HW/FUL/15/00504 for alterations to the hotel and 
infill residential development is currently underway. Modern additions to the hotel have been 
demolished and new dwellings are being created to the rear part of the site. A modern 
‘Replica Building’ has been retained to the east of the hotel. The Replica Building attempts to 
mimic the appearance of the 17th Century hotel. 
 
The entire site, except the Replica Building, is located within the Churchgate Street 
Conservation Area. Green Wedge is adjacent to the west of the site. 
 
Residential properties are situated to the north of the site, on the opposite side of 
Churchgate Street/Hobbs Cross Road. A school and associated playing fields are located to 
the east and south. A drive towards Hubbard’s Hall is located to the west. 
 
Details of the Proposal 
 
The planning permission for the alterations to the hotel and infill residential development is 
associated with a Section 106 Legal Agreement, dated 26th April 2016, which includes an 
obligation requiring 9 x 1-bedroom flats within the Replica Building to be provided as 
Affordable Housing (4 x Social Rented, 4 x Affordable Rented and 1 x Intermediate).  
 
This application seeks to vary the Legal Agreement to allow for a financial contribution to be 
paid to the Council in lieu of provision of Affordable Housing on site. 
 

RELEVANT PLANNING HISTORY: 
 
Application Reference Number: HW/FUL/15/00504 
Proposal: Demolition of the Modern Additions to the Grade II Listed Churchgate Hotel. 
Refurbishment of the Original Listed Hotel. The Erection of 8 No. New Single Storey Garden 
Suites to be Associated with the Hotel.  The Conversion of the Replica Building into 9 No. 
Affordable Flats and 3 No. Market Flats. The Erection of 14 No. New Residential Houses 
Comprising in Total 26 No. New Dwellings, with Associated External Works and Parking. 
Application Status: Grant Permission Subject to S106 
Date Application Received: 15 December 2015 
Date Application Decided: 27 April 2016 
 
Application Reference Number: HW/REMVAR/17/00556 
Proposal: Application for Variation of Condition 20 of HW/FUL/15/00504 In Order To Make 
Minor Amendments To 'Replica Building' and Variation to Section 106 Legal Agreement to 
Secure Mechanisms To Satisfy Affordable Housing Requirements Should The Applicant Be 
Unable To Transfer The Affordable Housing Dwellings To An Approved Body. 
Application Status: Pending Consideration 
Date Application Received: 28 November 2017 
 



CONSULTATIONS: 
 
Internal and external Consultees 
 
The Council’s Head of Community Wellbeing and Interim Property Manager have been in 
contact with the Officer regarding the matter, as detailed within the Planning Assessment 
section of this report. 
 

Neighbours and Additional Publicity 
 
Number of Letters Sent: 58 
Total Number of Representations Received: 9 
Date Site Notice Expired: 1 September 2017 
Date Press Notice Expired:  
 

Summary of Representations Received 
 
Councillor Joel Charles: Objection 
 
  - It is disappointing that the developer has taken this course of action and backtracked on 
their affordable housing pledge.  
  - Old Harlow needs the right mix of Affordable Housing for young people to get onto the 
housing ladder. 
  - Not convinced that no social landlords showed any interest in purchasing the on site units. 
The Council should push the landlord to explore all options to provide affordable housing. 
  - This is an important test case for the Council and a precedent could be set which other 
developers may exploit in the future. 
 
61-63 Churchgate Street: Objections from two residents 
 
  - There has been no substantive reason for changing the proposal. 
  - Residents were influenced by the proposed housing mix that was going to be built on site. 
  - The need to create/support communities should not be sidestepped. 
  - The developers appear to view affordable housing as social housing and therefore in 
need of a landlord and are avoiding taking responsibility for provision of the affordable 
housing. 
  - This application may be an opening move in a longer process to undermine the original 
proposal. 
  - The country is in the grips of a housing crisis  
 
94 Elmbridge: Objection 
 
  - It is a legal requirement to provide Affordable Homes in a new development. 
  - The offer appears to be a bribe 
  - The offer does nothing to alleviate the current shortage in affordable housing. 
 
96 Elmbridge: Objection 
 
  - Dismayed that the Council, along with other authorities, is considering abrogating its 
responsibility to provide affordable housing by financial gain. 
  - Affordable Housing is needed in the area, as is the social gain offered by a mixed 
development.  
 



60 The Chase: Objection 
 
  - Such practices should not be allowed. 
  - Social housing is a fundamental need in society and Harlow must not be part and parcel 
of a scheme which prevents it. Accepting money in lieu is not good enough and developers 
must be made to honour their obligations. 
 
4 The Crescent: Objection 
 
  - The developers proposal to pay an unspecified amount of money for an unspecified 
purpose. Questions how this is not a bribe. 
  - For the Council to consider the application is unethical and brings the Council's ethics into 
question. 
  - If the developer attempts to sidestep the planning conditions the Council should withdraw 
the planning permission. 
 
33 Windmill Fields: Objection 
 
  - Affordable Housing is very much needed in the Churchgate Area. 
  - Young families have to move away from the area because of the lack of affordable 
housing. 
  - It feels that the developer has not been honest with the residents. 
  - The Council should be assisting the developer to help him negotiate with Housing 
Associations to purchase some of the plots. 
  - The remuneration package is unacceptable and the Council should decline it. 
  - Due diligence was not undertaken to check that there was an agreement in place with a 
Housing Association to take on some of the properties once work completed. 
 
Penneys, Church Lane, Sheering: Objection 
 
  - It is a legal requirement to provide affordable homes in a new development. 
  - The developers cannot be allowed to put their profit above their legal and moral 
obligations. 
 
8 Vantorts Road, Sawbridgeworth: Objection 
 
  - Unclear what is meant by Affordable Housing but not having the flats available for real 
housing needs is shameful. 
  - Asks the reasons why this has happened, such as whether the flats are too expensive for 
Housing Associations or the Council to buy. 
  - Questions how the money would be used to be benefit of people needing housing. That 
needs to be made clear and transparent. 
 

PLANNING POLICY: 
 
H5 "Affordable Housing": 
 
To meet the affordable housing requirement, on residential development sites of 15 or more 
dwellings or 0.5 of a hectare or more irrespective of the number of dwellings, the Council will 
negotiate the provision of intermediate housing and/or social rented housing, based on the 
prevailing housing needs assessment. Negotiations will take into account the economics of 
provision and site suitability. 
 



There is a presumption that provision will be made on site. However, in exceptional 
circumstances and by mutual agreement between the developer and Council, a financial or 
other contribution may be agreed for provision to be made on another site within the district. 
 

PLANNING STANDARDS: 
 
National Planning Policy Framework (NPPF) (2012) - sets out the Government’s key 
economic, social and environmental objectives and the planning policies to deliver them. 
These policies will provide local communities with the tools they need to energise their local 
economies, meet housing needs, plan for a low-carbon future and protect the environmental 
and cultural landscapes that they value. It seeks to free communities from unnecessarily 
prescriptive central government policies, empowering local councils to deliver innovative 
solutions that work for their local area. 
 

Supplementary Planning Documents/Current Planning Guidance 
 
Planning Practice Guidance (PPG) 
Affordable Housing SPD (2007) 
 

PLANNING ASSESSMENT: 
 
Section 106A of the Town and Country Planning Act 1990 (as amended) provides a formal 
procedure for applications to modify a planning obligation where the obligation is over five 
years old.  
 
Under the procedure the Local Planning Authority may determine: 
 

(a) that the planning obligation shall continue to have effect without modification; 
(b) if the obligation no longer serves a useful purpose, that it shall be discharged; or 
(c) if the obligation continues to serve a useful purpose, but would serve that purpose 

equally well if it had effect subject to the modifications specified in the application, 
that it shall have effect subject to those modifications. 

 
There is no formal procedure for a variation of a planning obligation which is less than five 
years old. In this case the legal agreement was completed on 26th April 2016. However, case 
law indicates that the Local Planning Authority nonetheless has discretion to entertain an 
application relating to an obligation less than five years old and that failure to do so could be 
challenged by way of Judicial Review, although the applicant has no right of appeal to the 
Secretary of State. 
 
The procedure for considering an application under Section 106A is set out by the Town and 
Country Planning (Modification and Discharge of Planning Obligations) Regulations 1992 (as 
amended). 
 
In the interests of transparency and best practice it is considered that the process set out by 
Section 106A and the 1992 Regulations should be followed. The consultation requirements 
set out by the 1992 Regulations have been carried out.  
 
The key consideration in the determination of this application is therefore whether the 
proposed modification to provide a financial contribution would serve the purpose of 
provision of Affordable Housing on site equally well. 
 

Summary of Main Issues 
 



Planning policy and guidance background 
 
The application is not an application for planning permission and therefore there is no 
technical requirement to consider planning policy or guidance, however, the reason for 
securing Affordable Housing via planning obligation is driven by Policy H5 of the Adopted 
Replacement Harlow Local Plan (ARHLP) and the Affordable Housing SPD, which require 
the provision of Affordable Housing as part of development proposals. It is therefore 
necessary to consider this planning policy and guidance in determining whether to modify 
the planning obligation.  
 
ARHLP policy H5 states the following: 
 
‘To meet the affordable housing requirement, on residential development sites of 15 or more 
dwellings or 0.5 of a hectare or more irrespective of the number of dwellings, the Council will 
negotiate the provision of intermediate housing and/or social rented housing, based on the 
prevailing housing needs assessment. Negotiations will take into account the economics of 
provision and site suitability. 
 
‘There is a presumption that provision will be made on site. However, in exceptional 
circumstances and by mutual agreement between the developer and Council, a financial or 
other contribution may be agreed for provision to be made on another site within the district.’ 
 
The supporting text to the policy states that 30% Affordable Housing provision is the 
baseline for negotiation. 
 
The Affordable Housing SPD updates that provision level to 33% and provides more detailed 
information on Affordable Housing. At paragraph 8.5 the SPD states the following: 
 
‘Where a commuted sum or similar contribution is sought as an alternative to on site 
provision of affordable housing, the Council may require this contribution to be greater than 
the cost of providing affordable on site to reflect the additional costs incurred in providing 
affordable housing elsewhere. The calculation of any commuted sums will be based upon 
75% of the current local market costs of acquiring properties of the required size and type’. 
 
It is therefore considered that there is a clear policy basis for entertaining a financial 
contribution in lieu of provision of Affordable Housing on a development site.  
 
The Affordable Housing SPD also sets out the basis for calculating off site contributions, 
which is discussed in more detail later in the report. 
 
Reason for modification 
 
The applicant has made the request to provide a financial contribution because there has 
been no interest from any Registered Social Landlords (RSLs) to purchase the units.  
 
The Head of Community Wellbeing at the Council has investigated interest in the properties 
with a range of RSLs and has confirmed that none wish to take on the Affordable Housing, 
noting that this situation is so far unique in Harlow. Reasons for the lack of interest include 
the flats being unaffordable, the RSLs not having any existing stock within the local area, 
and due to experiencing management difficulties with taking on 1-bedroom flats in part due 
to vulnerable tenants being placed into them. 
 
The reason for the modification is therefore considered to be valid. An alternative to 
provision on site must therefore be found. As stated within the above section of this report, 
there is a clear steer from the ARHLP and Affordable Housing SPD that in such 



circumstances a contribution should be made towards provision of Affordable Housing 
elsewhere.   
 
Financial contribution calculation 
 
Council Officer’s and the applicant entered into discussions in order to agree the 
methodology for calculating an appropriate level of financial contribution. 
 
Paragraph 8.5 of the Affordable Housing SPD suggests that the calculation for the financial 
contribution should be ‘based upon 75% of the current local market costs of acquiring 
properties of the required size and type’. This is considered to be 75% of the cost of 
acquiring the properties of the required size and type under normal, private market 
conditions. 
 
In this instance the size and type of properties required have already been fixed by the legal 
agreement. The Affordable Housing has been secured as 9 x 1-bedroom flats between 46.4 
and 58.4 square metres in size, with parking and communal green space. An appropriate 
level of contribution would therefore be the cost of acquiring these properties on the open 
market. 
 
The Council’s Interim Property Manager undertook a ‘General Valuation Appraisal’ to 
ascertain the value of properties as close as possible in type and location to those that would 
be provided on site. Whilst comparable data within Old Harlow is limited, it is concluded that 
the value of the units would be around £200,000. 
 
The applicant has agreed to a market value of £200,000 per unit and would therefore 
provide a financial contribution of £1.35 million (£200,000 x 0.75 x 9) in total. 
 
The level of contribution is considered to be appropriate and would meet the Council’s 
objective to secure an appropriate level of Affordable Housing, in accordance with ARHLP 
policy H5 and the Affordable Housing SPD. 
 
The legal agreement would be written so that the Council could only use the financial 
contribution to enable the provision of Affordable Housing, with preference given to use of 
the contribution towards Affordable Housing in the Old Harlow ward. 
 

CONCLUSIONS: 
 
The proposed modification to the legal agreement to allow the applicant to provide a 
financial contribution of £1.35 million to the Council, for the purpose of facilitating the 
provision of Affordable Housing, is considered to meet the requirements of Section 106A of 
the Town and Country Planning Act (as amended), policy H5 of the Adopted Replacement 
Harlow Local Plan and the Affordable Housing SPD.  
 
It is recommended that the application should be approved.  
 

RECOMMENDATION: 
 
That Committee resolve to approve modification to Section 106 Legal Agreement: 
 
 1 The Section 106 Legal Agreement dated 26th April 2016 shall be varied to enable a 

financial contribution to be paid to Harlow District Council, to be used for the 
purposes of off site provision of Affordable Housing, with preference given to use of 
the contribution in the Old Harlow ward. 



INFORMATIVE CLAUSES 
 
None. 
 
 
 
 


